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IN THE UTAH COURT OF APPEALS 
SALT LAKE CITY, : APPELLANT'S REPLY BRIEF 
Plaintiff/Appellee, : 
~v- : 
DAVID WOITOCK, : Case No.990226-CA 
Priority No. 2 
Defendant/Appellant. : 
STATEMENT OF FACTS 
Appellee's dispute with Appellant's Statement of Facts 
in the Brief of Appellant is unfounded. Facts stated in the 
Statement of Facts are found in the record. 
Appellee reads the statement "Alex Headman and his two 
friends left West High School to throw rocks at the Horace 
Mann Junior High annex building," (Brief of Appellant, 
hereinafter "Br. Of Appellant," at 5, 5 8)as somehow 
"misleading, prejudicial language." Brief of Appellee, 
hereinafter, "Br. Of Appellee," at 2, 1 3 . Appellee draws 
some unsupported conclusions. 
Nothing in Appellant's brief accuses Appellee's witness 
of leaving school without permission. Appellant's brief was 
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silent as to the issue of whether Appellee's witnesses had 
permission to leave school. Nothing in Appellant's brief 
even hints that Appellee's witnesses committed truancy. 
Further, the issue of whether Appellee's witnesses had 
permission to leave school is entirely irrelevant to this 
appeal. 
The record is undisputed that Appellee's witnesses 
threw rocks at the Horace Mann Junior High School Annex. 
Trial Transcript, hereinafter, "Trial Trans.," p. 17, 1. 25 
- p. 18, 1. 23, p. 33, 11. 18 - 22. Again, the suggestion 
that this "paints" Appellee's witnesses as "young hoodlums 
looking for trouble," (Br. Of Appellee, p. 2, f 3) is 
Appellee's own. Appellant's brief pointed out that the 
building "had been closed for some time." Br. Of Appellant, 
p. 6. Appellee is welcome to offer any further explanation 
of the witnesses' activities that is supported by the 
record. 
Appellee's "issue" with Appellant's Statement of Facts 
is no issue at all. Appellee's remedy for any perceived 
inaccuracy in the Statement of Facts is clearly set forth in 
Utah Rule of Appellate Procedure 24(b)(1), which is to set 
forth its own statement of the facts where it is 
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dissatisfied with Appellant's. 
Appellant supplements the Statement of Facts in 
Appellant's Opening Brief to inform this Court that 
Appellant has since been terminated from probation. 
ARGUMENT 
POINT I: APPELLANT ADEQUATELY BRIEFED APPELLANT'S 
ARGUMENT. 
Appellee's contentions are without merit. Appellant 
followed the Utah Rules of Appellate Procedure in preparing 
Appellant's brief with appropriate citations to the record 
and analysis. 
Utah Rule of Appellate Procedure 24(a) (9) requires 
Appellant to set forth Appellant's contentions and reasons 
and grounds for appeal. Cases cited by Appellee are not 
relevant to the instant case in that they involve cases 
where little or no argument is presented. Appellee cites 
State v. Thomas, 961 P.2d 299 (Utah 1998), which is not 
applicable to the instant case. The State v. Thomas 
appellant included three pages of testimony, cites to 
federal and state constitutions, one cite to a case and no 
further argument. State v. Thomas, 961 P.2d at 304 - 305. 
Appellant set forth Appellant's issues, citations to the 
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record, citations to authorities, and legal analysis. 
POINT II: ISSUES PRESENTED FOR APPEAL WERE PRESERVED AT 
THE TRIAL COURT LEVEL 
Appellant preserved at the trial level the issues 
presented in this appeal. Upon Appellee's objection, the 
trial court excluded evidence that Appellant sought to 
present. Trial Trans., p. 55, 11. 1 - 7 . Further, at 
sentencing, Appellant raised the issue of Appellant's 
disability and current law applicable to disabilities which 
the sentencing judge ruled on. Trial Trans., p. 4, 1. 19 -
p. 5, 1. 4. Appellant preserved the issues by presenting 
them to the trial court judge for a ruling. 
An issue "is sufficiently raised if it has been 
submitted to the trial court and the trial court has had the 
opportunity to make findings of fact or law." James v. 
Preston, 746, P.2d 799, 801 (Utah App. 1987), citing Turtle 
Management, Inc. v. Haggis Management, Inc., 645 P.2d 667, 
672 (Utah 1982). 
The first issue in the instant appeal was submitted to 
the trial court. Appellant had presented evidence regarding 
the standard of care that police seek to provide (Trial 
Trans., p. 53, 1. 20 - p. 55, 1. 7). Appellant had asked 
Appellee's witness, Officer Olson, from the Salt Lake Police 
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Department, about current concepts and practices in police 
work. Trial Trans. P. 53, 1. 24 - p. 54, 1. 17. Appellant 
sought to further cross examine appellee's witness in order 
to better develop Appellant's theories when Appellee 
objected (Trial Trans., p. 54, 1. 18 - p. 55, 1. 11). 
Appellee's objection was sustained. Trial Trans., p. 55, 1. 
12. 
Appellant later sought to establish, through testimony 
of appellant's witness Michael Balliet, that the police had 
failed to provide Appellant with an adequate standard of 
care. Trial Trans., p. 60, 11. 4 - 26. Appellee objected. 
Trial Trans., p. 60, 11. 21 - 24. The trial court upheld 
Appellee's objection. Trial Trans. P. 60, 1. 26. Appellant 
presented the issue to the trial court, which ruled against 
appellant. 
Appellant similarly preserved the issue of Appellant's 
disabilities. Appellant reminded the trial court at 
sentencing that appellant is disabled. Sentencing 
Transcript (hereinafter, "Sent. Trans."), p. 4, 1. 20. 
Appellant informed the trial court that the jail was not in 
compliance with the Americans with Disablities Act. Sent. 
Trans. P. 4, 1. 20 - p. 5, 1. 2. Appellant requested that 
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the trial court allow Appellant to perform community service 
in lieu of jail. Sent. Trans. P. 5, 11. 1 - 2 . The trial 
court ruled against Appellant. Sent. Trans. P. 5, 11. 3 -
5. Appellant preserved the issue by presenting it to the 
trial court and giving the trial court the opportunity to 
rule on appellant's request. 
POINT III: APPELLANT SOUGHT TO INTRODUCE RELEVANT 
EVIDENCE. 
Appellee argues incorrectly that the excluded evidence 
concerning the standard of police care provided could not 
possibly have been relevant to Appellant's defense. Brief 
of Appellee, pp. 1 9 - 2 3 . Appellant attempted to introduce 
relevant evidence helpful to his claim of self defense. 
Appellant sought to show, by presenting to the jury a 
pattern of inadequate policing, that Appellant's use of 
force was not unreasonable. Appellee argued that 
Appellant's use of force was unlawful. Trial Trans., p. 90 
1. 26 - p . 91, 1. 4. The evidence regarding inadequate 
policing was relevant and necessary to Appellant's defense 
because it sought to show that Appellant's use of force, 
though unusual, was not unjustified because Appellant was in 
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a situation where the amount of police care provided was 
unusually inadequate. Trial Trans., p. 91, 1. 23 - p. 92, 
1. 9. Evidence of a pattern of police neglect was relevant 
to Appellant's state of mind. 
Appellee's argument, that the evidence could have been 
excluded pursuant to Utah Rule of Evidence 403 (Brief of 
Appellee, pp. 23 - 25), is incorrect. As discussed supra, 
the evidence was not offered as a prejudicial indictment of 
the police or a distraction but only to show that the use of 
force by Appellant was lawful. 
Contrary to Appellee's argument (Brief of Appellee, pp. 
25 - 26), exclusion of the presented evidence was not 
harmless error. During the trial, Appellant never denied 
having used force. Appellant's argument was that the force 
was reasonable, given Appellant's circumstances. Trial 
Trans., p. 91, 11. 8 - 1 4 . Excluding the evidence of 
inadequate policing prevented Appellant from developing his 
theory to the jury that his use of force was reasonable. As 
such, it was not harmless error. 
POINT IV: MR. WOITOCK'S SENTENCE SHOULD HAVE BEEN 
ADJUSTED FOR HIS DISABILITIES. 
Appellant's recent completion of probation may moot 
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this issue, as Appellant no longer faces the possibility of 
further jail on this matter. Appellant has standing to 
reply on this issue only in that the issue is capable of 
repetition. 
Appellee's setting forth of aggravating factors 
justifying a jail sentence (Brief of Appellee, p. 29), is 
irrelevant and misses Appellant's point. Appellant appeals 
the sentence herein only on grounds that the trial court at 
sentencing ought to have considered Appellant's disablities 
in light of the Americans with Disabilities Act, 42 U.S.C. 
§§ 12100 et seq. and its application to jails. 
CONCLUSION 
Appellant adequately briefed the issues in this appeal. 
Such issues were preserved in the record. The evidence 
which Appellant sought to introduce was relevant. Further, 
the trial court should have accommodated Appellant's 
disability at sentencing. Appellant requests that this 
Court vacate the trial court's judgment and remand the case 
for a new trial. In light of Appellant having served his 
sentence and having been terminated from probation, 
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Appellant no longer requests that this Court amend 
Appellant's sentence. 
SUBMITTED this g~bt day of October, 1999. 
A 
•JMA 
ANDREA XT. GARLAND 
Attorney for Defendant/Appellant 
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